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TO:  Councilor Ali, Chair 

  Members of the Housing and Economic Development Committee 
 

FROM:  Mary Davis, Interim Director 
Housing and Economic Development Department  

 
DATE:  April 1, 2022 

 
SUBJECT: COMMUNICATION ITEM: Work Plan Item – Minimum Wage Ordinance 
  Additional Guidance from Corporation Counsel 
 
 
Included on the 2023 HEDC Work Plan is a request to look at an increase to the minimum wage and 
whether it is possible to amend the local ordinance given the recent citizen initiative.  In the 
agenda packet for your March 1 meeting, staff included an email from Corporation Counsel that 
provided some guidance. 
 
After the March 1 meeting Councilor Zarro requested additional clarification of options to 
potentially amend the minimum wage ordinance.  His questions and the response from Jen 
Thompson, Corporation Counsel, is attached. 
 
Staff is seeking direction from the Committee on possible next steps. 
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Mary Davis <mpd@portlandmaine.gov>

Re: Can the Council Put an Amendment to Minimum Wage Referenda on the Ballot ? 
1 message

Jen Thompson <jlt@portlandmaine.gov> Wed, Mar 2, 2022 at 4:03 PM
To: Andrew Zarro <azarro@portlandmaine.gov>
Cc: Pious Ali <pali@portlandmaine.gov>, Mary Davis <mpd@portlandmaine.gov>

Councilor Zarro - Thank you for this question, and for clarifying the question being posed by HEDC.  My original understanding
- and the question I intended to answer in my February 12, 2022 email to Mary Davis - related to HEDC taking up an
amendment to the City's minimum wage ordinance as proposed Council action.  As I outlined in that email, and as you
reiterate above, Section 9-46 of the Code prohibits the Council from amending citizen initiated ordinance language for a period
of 5 years.  Section 9-46 provides:

An ordinance enacted by a vote of the people at an initiative or referendum election shall not be repealed or amended
for a period of five (5) years from the effective date of the ordinance, except by a vote of the people, unless such
ordinance shall otherwise expressly provide. After five (5) years from the effective date of the ordinance, the city council
after public hearing may repeal or amend such ordinance by vote of five (5) of its members.

Based on my understanding that the question being asked was whether HEDC and the Council could work to amend the
ordinance, I was focused on the second sentence in that paragraph, underlined above.  

However, your email above frames the question differently and suggests that the HEDC is also looking at the extent to which
the committee and the Council can draft language that, rather than being adopted as a council-enacted ordinance, could be
submitted to voters for voter consideration and approval.  The answer to that related but significantly different question (at least
from a legal perspective) is, as you suggest, yes.  

As we have discussed, and as you note above, Section 9-45 provides, in pertinent part:

Sec. 9-45. City council may initiate ordinance. The city council may submit, on its own initiative, a proposition for the
enactment, repeal or amendment of any ordinance (except as otherwise provided in section 9-36(b) above) to be voted
upon at any regular or special municipal election, and should such proposition receive a majority of the votes cast
thereon at any election, such ordinance shall be enacted, repealed or amended accordingly.

As outlined in this language, then, if HEDC and the full council wish, they can certainly submit to voters a proposal to amend
the City's minimum wage ordinance, including those provisions originally initiated and adopted by voters in 2020.  In other
words, the answer to your two questions above are: yes, and yes.

If there is interest in pursuing this option and in understanding applicable deadlines for Council action relative to particular
election dates, those are questions that our office, as well as the Office of the City Clerk, can help the committee work through
as well.  Please just let us know what will be helpful.

Jen Thompson
Acting Corporation Counsel
City of Portland, Maine
207.874.8480
jlt@portlandmaine.gov

On Wed, Mar 2, 2022 at 2:55 PM Andrew Zarro <azarro@portlandmaine.gov> wrote: 
Hi Jen,
 
I am following up on your memo to the HEDC committee from last night's meeting regarding our options on potential
amending minimum wage. 
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1. Under Chapter 9, Section 45, the City Code states that the City Council may initiate an amendment of any
ordinance except as otherwise provided in Chapter 9, section 36, to be voted on at any regular or special municipal
election. 
 
Reading it, I don't see any prohibition against amending an ordinance that was passed by citizen referendum. 
 

2. Under Chapter 9, Section 46, the city code states an ordinance passed by citizen referendum can't be changed by
the Council for 5 years but can be changed by another referendum.  
 
It doesn't explicitly say that the secondary referendum must be initiated by the people, just that it needs to be voted
on by the people. 

So my questions are:
 
1. Does the Council in fact have the ability to put a referendum question on the ballot out to voters?
 
2. Can that referendum question be an amendment to the minimum wage ordinance that was approved by voters in
November 2020?
 
Thanks for your guidance on this.
 
Best,
 
Andrew
 
Andrew J. Zarro, MPA (he/him/his)
City Councilor, District 4
City of Portland 
389 Congress Street 
Portland, ME 04101 
(207) 200-3467
azarro@portlandmaine.gov
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