
April 6, 2022 

VIA PDF E-MAIL 
Richard Constantine, Mayor rich.constantine@morganhill.ca.gov 
Members of the City Council gino.borgioli@morganhill.ca.gov 
City of Morgan Hill  yvonne.martinezbeltran@morganhill.ca.gov 
17575 Peak Avenue rene.spring@morganhill.ca.gov 
Morgan Hill, California 95037 john.mckay@morganhill.ca.gov 

Re: Response to Mr. Benavides, Mr. Baller & the Asian 
Law Alliance Regarding Redistricting Map 
103/Failure to Comply with the FAIR MAPS Act 

Dear Mayor Constantine & Members of the City Council: 

I am in receipt of the letters of Armando Benavides and 
Morris J. Baller, each of which make a futile attempt to defend the 
Council’s illegal adoption of Map 103, and the letter from the Asian Law 
Alliance, which simply endorses the Benavides and Baller letters. There 
is an old adage among lawyers: when the facts are on your side, pound 
on the facts; when the law is on your side pound on the law; and when 
neither is on your side, pound on the table. Those letters, long on 
atmospherics and ad hominem attacks on my law firm,1 but short on 
actual legal analysis, are classics of the table-pounding genre. Nothing 
in them remotely supports the Council’s decision to disregard the clear 
requirements of the FAIR MAPS Act. 

1  Our firm has advised hundreds of state and local public entities on 
redistricting over the past 40 years, including dozens during the current cycle, and no 
redistricting plan adopted by a local public agency while advised by this firm has ever 
been successfully challenged in court during that entire time. Mr. Baller’s implication 
that we have lost numerous CVRA cases is false. While some of our public entity 
clients have agreed to transition from at-large voting to districts as part of an 
agreement to settle a CVRA lawsuit—Anaheim and Bellflower among them—none 
was ever found by a court to have violated the CVRA except Palmdale, and we did not 
represent Palmdale at trial. 
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A. The California Voting Rights Act Does Not Permit—
Much Less Require—This Court to Violate the FAIR
MAPS Act.

First of all, it is worth noting that neither the Benavides
letter nor the Baller letter contends that Map 103’s noncontiguity is 
necessary to comply with constitutional equal population requirements, 
and neither contends that the federal Voting Rights Act requires Map 
103—indeed, Mr. Baller implicitly admits that it doesn’t. Instead, Mr. 
Benavides and Mr. Baller both primarily claim that the CVRA requires 
the adoption of Map 103. This claim is absolutely, categorically, 
unambiguously untrue, and the fact that it is their chief argument 
highlights the complete lack of actual legal justification for Map 103. 

The CVRA prohibits the use of at-large voting in specified 
circumstances. When a city uses district-based voting, however, the 
CVRA has absolutely nothing whatsoever to say about the shape of the 
districts. It is completely silent on that point. That is why both letters 
cite a free-floating, purported “purpose” of the CVRA, rather than an 
actual provision of law. But the CVRA is a statute, not an all-purpose 
talisman that, upon its invocation, allows advocates to wave away 
inconvenient legal requirements. It is well-established that the best 
evidence of a statute’s “purposes” is the actual statutory language, and 
the CVRA’s silence on this point reflects no purpose to affect decennial 
redistricting. 

To the contrary: when one looks at actual provisions of 
California law, what one finds is that the Legislature has specifically 
provided that maps drawn to implement the CVRA are subject to the 
FAIR MAPS Act, rather than the other way around. Government Code § 
34886 is the statutory provision that allows city councils to transition 
from at-large to district-based voting without a vote of the people, to 
comply with the CVRA. That section was expressly amended in 2019—
by the FAIR MAPS Act itself—to provide as follows: 

Notwithstanding Section 34871 or any other 
law, the legislative body of a city may adopt an 
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ordinance that requires the members of the 
legislative body to be elected by district or by 
district with an elective mayor, as described in 
subdivisions (a) and (c) of Section 34871, without 
being required to submit the ordinance to the 
voters for approval. An ordinance adopted 
pursuant to this section shall comply with 
the requirements and criteria of Section 
21601 or 21621 of the Elections Code, as 
applicable, and include a declaration that the 
change in the method of electing members of the 
legislative body is being made in furtherance of 
the purposes of the California Voting Rights Act 
of 2001 (Chapter 1.5 (commencing with Section 
14025) of Division 14 of the Elections Code). 

(Emphasis added.) 

Elections Code §§ 21601 and 21621 are the provisions of the 
FAIR MAPS Act that prescribe, for general law and charter cities 
respectively, the prioritized redistricting criteria that Map 103 violates. 
In other words, far from authorizing a departure from the FAIR MAPS 
Act, the CVRA and its implementing provisions expressly require 
compliance with the FAIR MAPS Act. 

Mr. Baller’s contention that the City remains vulnerable to 
litigation under the CVRA due to its maintenance of a separately-elected 
mayor is also entirely unsupported by the actual law. Government Code 
§ 34886, quoted above, specifically permits cities to comply with the
CVRA by adopting an ordinance “described in subdivisions (a) and (c) of
Section 34871[.]” Government Code § 34871(c) expressly authorizes the
use of four districts with a separately-elected mayor. And even before that
authority was made explicit in Government Code § 34886, it was already
the case that the CVRA had been held not to require the abandonment
of a separately-elected mayor. Indeed, Jauregui v. City of Palmdale,
which Mr. Baller cites, specifically rejected the plaintiffs’ request to
abolish that city’s separate mayor, despite finding that city’s at-large
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system violated the CVRA. Anaheim, likewise, retained its separately-
elected mayor when moving to district-based voting pursuant to a 
settlement agreement.2 

Finally, I would note that neither Mr. Benavides nor Mr. 
Baller disputes the crucial fact, discussed in my prior letter, that under 
long-standing Supreme Court case law subordinating traditional 
redistricting criteria like those prescribed in the FAIR MAPS to 
predominantly racial considerations—as their argument based on the 
CVRA would—violates equal protection. See, e.g., Bush v. Vera, 517 U.S. 
952, 958-59 (1996). California’s courts have squarely recognized that 
districts drawn under the CVRA remain subject to this prohibition on 
racial gerrymandering. Sanchez v. City of Modesto, 145 Cal. App. 4th 
660, 688 (2006). 

Simply put, the CVRA provides no basis whatsoever for 
ignoring the FAIR MAPS Act’s requirement of contiguity. 

B. No Other Provision of Law Permits the Council to
Disregard the FAIR MAPS Act’s Requirements Either.

In passing, Mr. Benavides also claims that departing from
Map 103 would violate equal protection and the California Constitution. 
He cites no case or other authority for that proposition, however, and 
provides no legal analysis to support the claim, and that is not 
surprising: there is no such authority. Neither equal protection nor the 
California Constitution supports Map 103. Tellingly, even Mr. Baller 
refrains from making these spurious claims. 

C. Mr. Benavides’ Proposed Reading of the FAIR MAPS
Act Would Completely Undermine That Act.

Finally, in an effort to avoid the clear requirements of the
FAIR MAPS Act Mr. Benavides contends that “ambiguity” in the Act 

2  See City of Anaheim, “City Council,” available online at 
https://www.anaheim.net/173/City-Council (last visited April 5, 2022). 

https://www.anaheim.net/173/City-Council
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permits the Council’s adoption of Map 103. Here again, it is telling that 
even Mr. Baller makes no such claim.  

Mr. Benavides cannot deny that the FAIR MAPS Act 
requires that the listed criteria be applied in the order of priority 
specified in the Act. And he cannot deny that the requirement of 
contiguity is given a higher order of priority than all but two other 
criteria: compliance with equal population requirements and the federal 
Voting Rights Act. Preservation of communities of interest is a lower-
ranked criterion than contiguity. 

Nevertheless, Mr. Benavides continues to urge that the 
phrase “to the extent practicable” gives the Council discretion to ignore 
the order of priority prescribed by the Legislature. But that 
interpretation would completely undermine the entire purpose of 
prescribing the order of priority in the first place. It would reinstitute 
the completely unrestrained discretion to balance criteria that existed 
prior to the adoption of the FAIR MAPS Act, which the Act was 
specifically adopted to override. 

Nor is it at all clear what point Mr. Benavides believes he is 
making by observing that “point contiguity” and contiguity across water 
in the absence of a bridge or ferry are prohibited by the Act. These 
provisions—which are inapplicable to Map 103—clarify specific 
applications of the contiguity requirement, but they do not provide any 
basis for ignoring the requirement in other contexts. They are not in any 
way inconsistent with the content of my previous letter. 

The FAIR MAPS Act plainly and unambiguously requires 
that districts be contiguous unless a higher-ranked criterion—equal 
population or the federal Voting Rights Act—requires otherwise. Map 
103 violates this clear requirement, as both the City Attorney and the 
City’s demographer have repeatedly explained. The analysis in the staff 
report for this item at the upcoming April 6 meeting is spot on: 

Following the 2017 ordinance establishing 
district elections, the state enacted the Fair And 
Inclusive Redistricting for Municipalities And 
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Political Subdivisions Act (“FAIR MAPS Act”). 
Among other things, the FAIR MAPS Act adds 
prioritized criteria for redistricting. The 
top priority for redistricting is that all 
districts must be contiguous. Current 
District D (as retained in Map 103) is not 
contiguous. 

On March 23, 2022, the City Council received a 
letter from the Nielsen Merkskamer [sic] law 
firm demanding that the City cure its 
violation of the FAIR MAPS Act. The purpose 
of this hearing is to give the Council the 
opportunity to reconsider the adoption of Map 
103 and consider adopting a map that 
conforms to the legal requirements. 

(Emphasis added.) 

D. Spurious “Reliance” Interests Also Cannot Sustain 
Map 103. 

Finally, there is no merit to the notion that the Council 
should stick with Map 103 based on purported reliance interests. Mr. 
Benavides and Mr. Baller each frame this argument slightly differently, 
but neither has merit.  

Mr. Baller contends that the voters who brought the initial 
CVRA action several years ago have a reliance interest in the 
maintenance of the map that the council adopted at that time. This claim 
is entirely unsupportable, for several reasons. First, the legal 
requirement of decennial redistricting implies change and is inconsistent 
with any notion of reliance from one decade to the next. And that is 
especially true this time around. Mr. Baller’s argument ignores the fact 
that the Legislature intentionally and affirmatively changed the criteria 
governing redistricting by adopting the FAIR MAPS Act. Any reliance 
on the prior state of the law is, therefore, unsustainable. 
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Mr. Benavides, for his part, argues that Morgan Hill 
residents have a right to “rely” on the Council’s action on March 2. This 
is even less sustainable. The new map has not been used and wouldn’t 
be until November, and the deadline for adopting a lawful map has not 
yet passed. The Council, therefore, retains the ability—and has the legal 
obligation—to take appropriate action to comply with the law, by 
repealing Map 103 and adopting a legal map instead. Nor is there any 
merit whatsoever to Mr. Benavides’ suggestion that my clients are 
foreclosed from demanding that the Council comply with the law. 

Once again, despite these commenters attempts to suggest 
otherwise, the illegality of Map 103 is transparent and indisputable. We 
therefore urge the Council to reconsider the adoption of that map before 
the deadline for the Council to adopt a final redistricting map on April 
17. After that date, the Council loses jurisdiction to make changes
without a court order, and my clients will have to consider alternative
legal avenues.

Should you have any questions, please do not hesitate to 
contact me at 415/389-6800 or by e-mail at cskinnell@nmgovlaw.com. 

Sincerely, 

Christopher E. Skinnell 

cc: Donald Larkin, City Attorney 
Donald.Larkin@morganhill.ca.gov 

Mike Baller 
mballer@gdbhlegal.com 
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