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SUBJECT:  Allegation by Stephen Whitaker of Open Meeting Law and Americans With 
Disabilities Act Violations

SUBMITTING DEPARTMENT:   City Manager

RECOMMENDED ACTION:   Adopt the following:

The Montpelier City Council ratifies the City Manager’s determination that::

 Mr. Whitaker does not have standing under either the Open Meeting Law or the 
Americans with Disabilities Act as he alleges no specific violation and does not 
claim any relevant disability.

 FCC regulations for licensed broadcasting do not apply in this case.
 Captioning for meetings is available now, therefore no alleged cost shifting onto 

individuals will occur.
 CVPSA is a separately chartered governmental agency and the City of 

Montpelier is not responsible for their compliance with any statutes.

Finding:  Matter is dismissed due to lack of standing.  On the merits; no violation of 
either OML or ADA exists nor has any specific violation been cited.  

RELATED COUNCIL GOAL/PRIOR ACTION:    Provide Responsible and Engaged 
Government

EXPENDITURE REQUIRED:   None

SOURCE OF FUNDS:   N/A

LEGAL REQUIREMENTS:  

Vermont Open Meeting Law 1 VSA 312, 313, 314
Title II and Title III of the Americans with Disabilities Act
Section 504 and Section 508 of the Rehabilitation Act;
21st Century Communications and Video Accessibility Act
Federal Communications Commission Mandates

BACKGROUND INFORMATION:    On October 27th. Stephen Whitaker submitted the 
following allegation:

“Recordings involving both in person and virtual participants and virtual only meeting 
recordings must be recorded and a copy of those recordings be made accessible and 
available for inspection and copying at the place of business, being City Hall not ORCA. 

Montpelier being a member of CVPSA implicates Montpelier staff in compliance with 



these same lasw and regulations despite the obstinate non-compliance of Council 
member and CVPSA Board Chair Dona Bate. Ability to not only inspect but also to 
make a copy requires an archive library of all recorded video meetings in a format able 
to be copied to a disk or USB media device by the requester or upon request by staff.

Legal basis for these alleged violations include: 
 Title II and Title III of the Americans with Disabilities Act 

 Section 504 and Section 508 of the Rehabilitation Act 

 21st Century Communications and Video Accessibility Act 

 The Federal Communications Commission Mandates 

Meetings of Montpelier City Council and all other city boards and commissions, 
committees and subcommittees,  both television broadcast and streamed video 
currently fail to include closed captioning.
Prior recordings broadcast must also include closed captioning, even if that requires 
reloading videos to YouTube with captioning option  turned on, provided this can meet 
the accuracy standards set by the FCC.

The city's recurring failure to address these issues and now being required to is NOT a 
basis to shift any costs of compliance to requesters for the staff time necessary to make 
recordings available for inspection and copying in an ADA/FCC compliant format. A 
caution that YouTube automatic transcription features may not meet the accuracy 
requirements as to punctuation, spelling, time alignment etc.”

As the designated Head of Agency, I am providing this formal response within the 
legally prescribed 10 day period.   The response, which was informed by advice from 
City Attorney Michael Tarrannt, will be placed on the Council agenda for ratification next 
week.

Response:
Mr. Whitaker has alleged that the City of Montpelier, as itself and as a member of the 
Central Vermont Public Safety Authority (CVPSA), is in violation of the Open Meeting 
Law (OML) and various provisions of federal law (Title II and Title III of the Americans 
with Disabilities Act (ADA; Section 504 and Section 508 of the Rehabilitation Act; 21st 
Century Communications and Video Accessibility Act; and the Federal Communications 
Commission Mandates) when it meets in person with remote participants, or purely 
electronically and makes recordings that aren’t closed captioned.
He alleges that past and present recordings of the City Council, as well as other city 
boards / commissions / committees / subcommittees etc fail to include closed 
captioning.  

His complaint appears to be that potential public records requesters, may have the cost 
of complying with federal law regarding closed captioning shifted to them in order to 
inspect and copy documents in an ADA/FCC compliant format.  

He does not allege that he himself has a disability.  Particularly one related to the need 
for closed captioning.



Mr. Whitaker is not aggrieved under the OML, or injured under the federal ADA or VT 
public accommodations law, to bring any complaint regarding the issues he has raised. 
 For that reason, his OML complaint is denied for his lack of standing.    To bring a 
complaint of an OML violation, “any person aggrieved by a violation of the provisions of 
this subchapter shall provide the public body written notice that alleges a specific 
violation of this subchapter and requests a specific cure of such violation.”  1 V.S.A. 
§ 314(b)(1).

FCC requirements do not apply to the City as a mere recorder of its all-electronic 
meetings because it is not like a traditional tv provider (but those may apply to entities 
that are governed by the FCC).  

The OML does incorporate the VT public accommodations law, and certainly the federal 
ADA may also apply, such that the City, if it doesn’t already, must make access to its 
public meetings accessible to disabled folks, such as hard of hearing or deaf 
individuals.  This is perhaps somewhat of a curious result, as the OML doesn’t 
traditionally require such efforts for recordings because there has never been a 
requirement to record.  Indeed, no recordings will be required after January 2023, as 
Act 78 will expire.  But, the ADA and public accommodations law do require an equally 
effective opportunity for persons with disabilities to participate in government programs, 
benefits, and services like their non-disabled fellow citizens.   City meeting videos are 
available on YouTube which has a captioning option.

In summary:

 Mr. Whitaker does not have standing as he alleges no specific violation and does 
not claim any relevant disability.

 FCC regulations for licensed broadcasting do not apply in this case.
 Captioning for meetings is available now, therefore no alleged cost shifting onto 

individuals will occur.
 CVPSA is a separately chartered governmental agency and the City of 

Montpelier is not responsible for their compliance with any statutes.

Finding:  Matter is dismissed due to lack of standing.  On the merits, however, no 
violation of either OML or ADA exists nor has any specific violation been cited.  

SUPPORTING DOCUMENTS:   N/A

INTERESTED PARTIES:   Stephen Whitaker, City Council

CITY MANAGER’S APPROVAL:     


