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SECOND AMENDMENT TO DEVELOPMENT AGREEMENT 2021-01 

MERGE @ THE SHIPYARD 

This Development Agreement is made this ________ day of ________________________, 2021, 

by THE CITY OF GREEN BAY, a Wisconsin municipal corporation (“City”), 

THE REDEVELOPMENT AUTHORITY OF THE CITY OF GREEN BAY (“RDA”), 

and MERGE, LLC, an Iowa limited liability company (“Developer”). 

RECITALS 

A. Developer has proposed to acquire and develop certain real property, identified for real estate tax 
purposes and address as: 

Tax Parcel Address Acres Assessed Value  
3-551 239 Arndt St. 4.67 $0.00 
3-554-A 101 Bridge St. 0.29 $0.00 
3-556 119 Bridge St. 0.70 $0.00 
 

B. The parcels listed above shall be referred to as the “Property.” The Property comprises approximately 
five and sixty-six hundredths acres (5.66) of land. A map of the Property is herein attached as EXHIBIT 
A; a legal description of the Property is herein attached as EXHIBIT B. The City and/or RDA and/or 
Developer shall cause a Certified Survey Map (“CSM”) to be prepared, approved, and recorded with 
the Brown County Register of Deeds, which shall illustrate all new parcels created through the actions 
of Section III. B. 1., and which is herein attached as EXHIBIT C. 

C. Developer intends to complete a Project, which involves the construction of a four (4)-story 
residential structure with two wings connected on the west side of the building (Building One) with 
approximately one hundred nine (109) market-rate rental units; and a separate four (4)-story mixed-
use structure with two wings connected on the north side of the building (Building One Two) with 
approximately one hundred twenty-nine (129) market-rate rental units and approximately four 
thousand (4,000) square feet of restaurant and/or retail space; and a separate a four (4)-story 
residential structure with two wings connected on the west side of the building (Building Two) with 
approximately ninety-six (96) market-rate rental units; and related improvements. The Proposed 
Project improvements are shown on a Preliminary Concept Plan, which is herein attached as EXHIBIT 
D. 

D. As of January 1, 2020, the Property has an aggregate assessed value of zero dollars ($0.00), which 
based on the assessed tax rates in effect as of January 1, 2020, the Property yields approximately: 

1. Zero dollars ($0.00) in total real estate taxes annually (assessed mill rate of $24.6280); 

2. Zero dollars ($0.00) in real estate taxes to the local taxing jurisdictions (total real estate taxes 
less real estate taxes to the State of Wisconsin) annually (assessed mill rate of $24.6280; and 
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3. Zero dollars ($0.00) in real estate taxes to the City of Green Bay annually (assessed mill rate 
of $9.7280. 

E. Upon completion of Proposed Project, the City estimates the aggregate assessed property value of 
the Property to be twenty-one million dollars ($21,000,000.00) which is anticipated to yield 
approximately: 

1. Five hundred five thousand, four hundred seventy dollars ($505,470.00) in total real estate 
taxes annually (assessed mill rate of $24.6280); 

2. Five hundred five thousand, four hundred seventy dollars ($505,470.00) in real estate taxes 
to the local taxing jurisdictions (total real estate taxes less real estate taxes to the State of 
Wisconsin) annually (assessed mill rate of $24.6280; and 

3. One hundred ninety-eight thousand, six hundred sixty dollars ($198,660.00) in real estate 
taxes to the City of Green Bay annually (assessed mill rate of $9.7280). 

F. Pursuant to the provisions of §66.1105, Wis. Stats. (the “Tax Increment Law”), the City has included 
the Property within Tax Increment District Number Twenty-Two: The Shipyard (“TID 22” or the 
“TID”), which will provide part of the financing for certain costs of the Project. 

G. Developer has requested Tax Incremental Finance (“TIF”) assistance from the City and RDA with 
regard to certain expenses, including, but not limited to environmental remediation; clearing of land; 
construction of new buildings; or the construction of public works infrastructure, which will constitute 
qualified expenditures for which TIF assistance may be afforded Developer. 

H. The City and RDA desire to have Developer perform the Project in order to generate economic 
activity and tax base for the community consistent with the City Comprehensive Plan.  

I. In order to induce Developer to undertake the Project, such that the Project will remediate 
environmental contamination and/or enhance the physical (soil, water, air) landscape, build new 
structures with high-performance designs, systems, and finishes, create a significantly higher per-acre 
property value than adjacent properties and the City average, generate property taxes greater than 
the cost of providing infrastructure and services, build new structures for individuals of all ages and 
abilities, is located in places easy to reach on foot, bicycle, or transit, expand non-motorized 
transportation networks, expand our range of residential and commercial real estate products, create 
and/or enhance unique public spaces, amenities, and art, and the public will generally benefit, the City 
has agreed to provide assistance to Developer as provided by this Agreement, all in accordance with 
the terms and conditions of this Agreement. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are 
acknowledged, the parties agree as follows: 

I. PURPOSE 

A. Incorporation of Proceedings, Exhibits, and Recitals.  All motions adopted, approvals granted, minutes 
documenting such motions and approvals, and plans and specifications submitted by the Developer in 
conjunction with any and all approvals as granted by the City or RDA, including but not limited to 
adopted or approved plans or specifications on file with the City or RDA, along with all of the Recitals 
set forth above, shall be incorporated into this Agreement by reference, upon attachment, or upon 
consent by amendment if necessary if not referenced or attached at the time of execution of this 
Agreement. 
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B. Implementation Schedule.  TIME IS OF THE ESSENCE with regard to all dates and time periods set 
forth and/or incorporated herein.  Any material modification or deviation from an approved schedule 
described in this Agreement shall occur only upon approval of the City and RDA, with any such 
approvals required to be in writing as an amendment to this Agreement, and which approvals shall 
not be unreasonably withheld.  City shall cooperate and act promptly with respect to any and all 
permits or approvals necessary for completion of the Project upon receipt of complete and accurate 
application materials.  Notwithstanding the above, this Agreement shall not limit the discretion of the 
City, or any of its duly appointed and authorized governing bodies, boards or entities, in approving or 
rejecting any aspect of the Project or improvements contemplated on or about the Property as part 
of the City’s customary processes. 

C. Entire Agreement.  This writing including all Exhibits hereto, and the other documents and agreements 
referenced herein, constitutes the entire Agreement between the parties hereto in respect to the 
Project and all prior letters of intent or offers, if any, are hereby terminated.  This Agreement shall be 
deemed to include and incorporate such minutes, approvals, plans, and specifications, as referenced 
in this Agreement, and in the event of a conflict between this Agreement and any action of the City 
or RDA, granting approvals or conditions attendant with such approval, the terms of this Agreement 
shall be deemed controlling and the City and RDA will take the necessary action to amend any 
conflicting approvals or conditions. 

D. Purpose of the Agreement.  In order to cause the Project to occur and to induce Developer to 
undertake the Project, to promote community development, industry and job creation and to expand 
and enhance the tax base within the City, the City intends to provide the TIF Incentives as set forth 
in this Agreement. The City intends to recover its costs through the Available Tax Increment 
generated by the Property. The parties intend to enter into this Agreement to record the 
understandings and undertakings of the parties and to provide a framework within which the Project 
may proceed. 

II. DEFINITIONS; EXHIBITS 

Whenever in this Agreement a pronoun is used it shall be construed to represent either the singular or 
the plural, masculine or feminine, as the case shall demand. As used in this Agreement, the following terms, 
when having an initial capital letter, shall have the following meanings: 

A. “Affiliate” means any entity majority owned or controlled by, in control of, or under common control 
with Developer, or is a subsidiary of which Developer is a member.   

B. “Agreement” means this Development Agreement among the City, RDA, and Developer, as amended 
and supplemented from time to time. 

C. “Annual Assessed Value” means the assessed value of the Private Improvements and the Property, as 
defined in this Agreement, as of January 1 of any calendar year. 

D. “Available Tax Increment” means the amount of Tax Increment (as defined below) actually received 
by the City generated by any increase of value of the Property above the base value and attributable 
to development within a tax incremental finance district, during the twelve (12) month period 
preceding a payment date, that has not been previously used to make payment on bonds or other 
obligations as determined by the City.  The amount of Available Tax Increment may fluctuate based 
on variations in the property valuations, tax rate, depreciation and other independent factors. 

E. “Base Value” means the aggregate assessed value of the Property when the TID was created, which 
shall be zero dollars ($0.00). 
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F. “City” means the City of Green Bay, Brown County, Wisconsin. 

G. “Completion Date” means the substantial completion of both Building One and Building Two, as 
evidenced by issuance of certificates of occupancy for those buildings. 

H. “Concept Plan” means the plan for the Project. 

I. “Developer” means MERGE, LLC, or any assignee of the same. 

J. “Future Project” means any Private Improvements that will be constructed in the future not specifically 
detailed in this Agreement. 

K. “Plans and Specifications” means the plans and specifications developed for the Project. 

L. “Preliminary Concept Plan” means the initial Concept Plan, a copy of which is attached as EXHIBIT B 
and which is subject to such changes as Developer, the City or RDA may propose and the City and 
RDA may accept in its sole discretion. 

M. “Private Improvements” means the improvements to be constructed on the Property that are not 
Public Improvements. 

N. “Project” means the Project as defined in the Recitals. 

O. “Public Art” means art that shall be accessible to the public, and includes all forms of original creations 
of visual art, conceived in any medium, material, or combination thereof, including paintings, drawings, 
stained glass, and murals in any media; statues, bas relief, mobile, kinetic, electronic, neon, or other 
sculptures; environmental artworks; fountains, arches or other structures intended for ornament; 
integrated and functional architectural elements of a structure; video and other media-based works; 
inscriptions, fiber works, carvings, mosaics, photographs, drawings, collages, textile works and prints; 
crafts, both decorative and utilitarian in clay, fiber, wood, metal, glass, stone, plastic and other 
materials; artist-designed public spaces and functional elements which are either a part of a larger 
project or a separate entity in and of itself. 

P. “Public Improvements” means the infrastructure improvements in connection with the Project that 
will ultimately be dedicated for public service, including, without limitation: 

1. road, pedestrian, and bicycle improvements; and 

2. sanitary sewer, storm sewer, and potable water and wastewater mains and laterals, and storm 
water management facilities; and 

3. telephone, high-speed cable, and related technology infrastructure; and 

4. natural gas, electrical power, and other public utilities; and 

5. any related engineering, grading, erosion control, and landscaping; and 

6. any related land acquisitions and anticipated and intentional corrections to adjacent property 
affected by the public improvements, including grading. 

Q. “Qualified Expenditures” means any expenditures of Developer for the Project that are eligible for 
TIF Incentives as defined in Section III. B. 5. 
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R. “Special Assessment” means any special assessment levied against the Property by the City under 
§66.0701-0733, Wis. Stats., the City Code of Ordinances and this Agreement. 

S. “Special Charge” means any special charge levied against the Property by the City under §66.0627, 
Wis. Stats., the City Code of Ordinances and this Agreement. 

T. “Tax Increment” means that amount obtained by multiplying the total county, city, school and other 
local general property taxes levied on all taxable property within a TID in a year by a fraction having 
as a numerator the value increment for that year in the district and as a denominator that year’s 
equalized value of all taxable property in the TID. 

U. “TID” means Tax Increment District Number Twenty-Two: The Shipyard (“TID 22” or the “TID”), 
of the City of Green Bay, which has been established and is in good standing by the City of Green 
Bay, Wisconsin. The City created TID 22 in 2019; TID 22 terminates in 2046. 

V. “TIF” means Tax Increment Financing, as described in Section III below and in particular, Tax 
Increment Financing relating to the TID. 

W. “TIF Incentive” means the incentive as set forth in Section III of this Agreement including specifically 
the Tax Incentive Cap. 

III. TAX INCREMENT FINANCING 

A. Qualification for TIF. Developer shall demonstrate to the satisfaction of City and RDA a need for TIF, 
with such determination to be made according to the “but for” test, that is, that but for the City and 
RDA providing TIF, the Project would not happen. At the request of the City or RDA, Developer 
shall provide an independent analysis from a consultant expert in TIF to justify to the satisfaction of 
the City and RDA the Developer’s qualification and need for TIF, both in terms of Qualified 
Expenditures and the amount of money to be paid to Developer.  The Developer’s out of pocket 
costs for any such independent analysis requested by the City or RDA shall be a Qualified Expense 
reimbursable to the Developer notwithstanding the limitations in Section III.C.2.  

B. Nature of TIF Incentive. The TIF Incentive available to Developer under this Agreement shall be 
defined as the following: 

1. Property Transfer. The City and/or RDA shall convey the Property to the Developer no later 
than February 1, 2023 through the following process: 

a) The City and/or RDA shall contribute the Property to Developer or, upon 
Developer’s request, to Developer’s Affiliate, free and clear of liens and 
encumbrances that materially prohibit development of the Property as herein 
proposed, via warranty deed, in exchange for an interest in transferee with a 
percentage interest and capital account commensurate with its proportionate value, 
as agreed by the parties, and shall provide an owner's policy of title insurance at the 
time of conveyance.  

b) The City and/or RDA shall prepare and obtain approvals for a CSM, for which desired 
parcel boundaries are herein attached on the Preliminary Concept Plan (EXHIBIT C), 
which shall include: 

(I) The creation of a new right-of-way and/or City and/or RDA-owned parcel 
that extends fifty (50) feet in width from the existing eastern Fox River 
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shoreline of 101 Bridge Street, 119 Bridge Street, and 239 Arndt Street (Tax 
Parcels 3-554-A, 3-556, 3-551) and the existing southern Fox River shoreline 
of the 239 Arndt Street (Tax Parcel 3-551); and 

(II) The creation of a new right-of-way and/or City and/or RDA-owned parcel, 
south of the existing Arndt Street right-of-way, which extends fifty (50) feet 
from the western boundary of 239 Arndt Street (Tax Parcel 3-551) to the 
eastern terminus of the existing Arndt Street right of way; and 

(III) The City and/or RDA will, as required, grant the Developer easements to 
permit the construction, operation, and maintenance of a permanent patio, 
landscaping, berms and/or retaining walls as required by federal, state, and 
local floodplain regulations within the new right-of-way and/or City and/or 
RDA-owned parcel(s) described above in (1) and (II). 

c) Upon recording of such CSM with the Brown County Register of Deeds, all 
references to Property shall include all such new parcels created through the actions 
of this Section III. B. 1. 

d) The RDA shall have a right to put its interest in the Developer or, upon Developer’s 
request, to Developer’s Affiliate, (as referenced in section III.B.1.a)) to an Affiliate of 
Developer (as specified by Developer) for the purchase price of $1,000 at any time 
after the aggregate assessed value of the Property is equal to or greater than 
$18,750,000.  

e)  

2. Public Improvements. Prior to the dates or timelines specified below, the City and/or RDA 
shall, at their expense, complete the following Public Improvements in accordance with all 
applicable codes and ordinances: 

a) Bridge Street. By December 31, 2024, design and construct appropriate paving, 
landscaping, lighting, and other improvements required to ensure safe, comfortable 
crossing of the CN railroad tracks for both motorized and non-motorized users in 
compliance with current industry standards.  

a)b) Arndt Street. One year after the date a certificate of occupancy is issued for Building 
One,  By June 30, 2026, design and construct appropriate paving, landscaping, lighting, 
controls, and other improvements required to ensure a safe, comfortable crossing of 
the CN railroad tracks for both motorized and non-motorized users, in compliance 
with current industry standards. The RDA and/or City shall take steps in accordance 
with all applicable codes and ordinances to rename the segment of Arndt Street east 
of Broadway to a new name agreeable to the parties. 

b) Bridge Street. One year after the date a certificate of occupancy is issued for Building 
Two, appropriate paving, landscaping, lighting, and other improvements required to 
ensure safe, comfortable, and contiguous pedestrian accommodations on Bridge 
Street between Broadway and the Fox River, in compliance with current industry 
standards. 

c) The Shipyard. The City and/or RDA shall construct a signature public recreation and 
entertainment facility at 100 W. Mason St. (Tax Parcel 2-78) and surrounding 
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property, in accordance with all applicable codes and ordinances, which includes the 
following phases and timelines: 

(I) Phase 1 - December 31, 20222023. A multi-modal public path and/or 
boardwalk along the entire waterfront boundaries of the slip (cove); a 
floating dock for transient boaters; and an accessible kayak launch. 

(II) Phase 2 – One year after a certificate of occupancy is issued for Building 
One.  A great lawn for concerts, festivals, and other events; a dog park; an 
urban beach, playground, play fountain or splash pad, and/or similar 
amenities. 

(III)d) The Shipyard Phase 3 –. One year after a certificate of occupancy is issued for 
Building Two The City and/or RDA shall seek a development agreement with a private 
partner to .  Adesign and construct a commercial plaza with permanent and/or 
seasonal structures for food, beverage, retail, and recreation at 100 W. Mason St. 
(Tax Parcel 2-78) by May 31, 2027.  

d)e)Environmental Remediation:  The City and/or RDA shall submit and obtain a post 
closure modification request in accordance with requirements of the Wisconsin 
Department of Natural Resources (herein “WDNR”) which allows for modification 
of the existing cap.  The City will take necessary action to provide a site that has 
obtained WDNR closure with continuing obligations.  The City and/or RDA will 
utilize City’s environmental consultant (currently Stantec) to perform this work.  Any 
further work warranted by the WDNR during site development, such as WDNR 
approvals, excavation and proper disposal of residual contamination, cap replacement, 
and installation of a vapor mitigation system, and associated costs is the responsibility 
of the Developer. 

3. Off-Street Public Parking.  In the event the City constructs off-street public parking 
improvements on properties located at 401 S. Broadway (Tax Parcel 3-568), 511-513 S. 
Broadway (Tax Parcel 2-949-A), 515 S. Broadway (Tax Parcel 2-70), 517 S. Broadway (Tax 
Parcel 2-71) and S. Broadway (Tax Parcel 3-568-1), the City will make parking available to the 
Developer on an as-available basis, for as long as such property remains undeveloped. 

4. PAYGo Reimbursement. The City shall provide a TIF Incentive as a pay-as-you-go (PAYGo) 
obligation of the City, which is further defined as follows: 

a) The Developer guarantees that the Property shall have a minimum aggregate assessed 
value of fifteen million dollars ($15,000,000.00) on or before January 1, 2026.   

b) Developer shall be responsible to incur and pay all of the upfront costs of the Project 
and, to the extent TID revenues are sufficient to the limits of the TID and this 
Agreement, Qualified Expenditures shall be reimbursed to Developer. 

c) Commencing the first year after the first occupancy permit for the Project has been 
issued, the assessed value of the Property shall be determined on January 1 of each 
tax year and shall be compared to the assessed value of the Property as of January 1 
of the year in which construction commenced. The difference in assessed values shall 
be known as the Incremental Property Value. 
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d) Incremental Property Value multiplied by the assessed mill rate, less payments of real 
estate taxes to the State of Wisconsin, shall be known as the Available TIF Increment. 

e) Provided the aggregate assessed Property value meets or exceeds eighteen million, 
seven hundred fifty thousand dollars ($18,750,000.00) on or before January 1, 2026, 
the City shall make available seventy percent (70%) of the remaining TIF Increment 
to the Developer until all Qualified Expenditures have been repaid. Developer shall 
not be entitled to any TIF Increment unless the aggregate assessed Property value 
meets or exceeds fifteen million dollars ($15,000,000.00).  In the event the aggregate 
assessed Property value is between fifteen million dollars ($15,000,000.00) and 
eighteen million seven hundred fifty thousand ($18,750,000.00) on or before January 
1, 2026, the City shall prorate the remaining TIF Increment available to the Developer, 
based on a percentage of fifty-six percent (56%) for an amount equal to fifteen million 
dollars ($15,000,000.00), and seventy percent (70%) for an amount equal to eighteen 
million seven hundred fifty thousand ($18,750,000.00).  For example, if the aggregate 
assessed Property value is sixteen million eight hundred seventy-five thousand dollars 
($16,875,000.00) on January 1, 2026, the City shall make available sixty-three percent 
(63%) of the remaining TIF Increment to Developer. 

f) PAYGo Reimbursement payments will be payable to Developer in the year following 
the year of the TIF Increment determination, after Developer has provided proof to 
the City of the full payment of the real estate taxes, special assessments and special 
charges against the Real Estate for the previous year. For example, if the first 
occupancy permit is issued on September 1, 2023, the TIF Increment would be 
determined as of January 1, 2024 and the PAYGo reimbursement would first be 
payable in 2025. 

g) The City shall take all actions necessary to continue the existence of the TID in good 
standing through its current 2046 termination date. 

h) Upon the request of the Developer or an assignee of the Developer’s payment rights 
hereunder, the City or RDA shall provide a written certification of facts regarding the 
current amount due to the Developer or assignee pursuant to Section III.B.4, the 
current Available TIF Increment, and a confirmation of the person or location to 
which the City will make payments. 

i)  The PAYGo Reimbursement shall be available to Developer unless and until 
Developer challenges any of its real or personal property taxes for the Project 
below twenty-two million dollars ($22,000,000.00). 

 

5. Qualified Expenditures. The TIF Incentive available to Developer under this Agreement shall 
be disbursed in the following priority, and only fund: 

a) Public Improvements, as defined in Section II. P., and environmental remediation, and 
asbestos abatement as required by State and Federal law; then 

b) “Private Improvements” specifically approved by the City or RDA as stated in Section 
IV. C.; then 

c) Any other activity specifically approved by the City or RDA. 
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6. Assignment. Developer may assign any of its payment rights hereunder to any future 
purchaser or developer of any part of the Property upon approval of the RDA, provided 
however, that the City shall be obligated only to disburse TIF Incentives to the party with 
whom the City has an agreement.  It shall be incumbent upon Developer to enter into a 
separate agreement with any third parties if it intends to assign its payment rights hereunder, 
or seek either reimbursement or allocation of any Incremental Property Value and guaranteed 
aggregate assessed value generated by any third party purchaser and/or developer of any part 
of the Property. Notwithstanding the foregoing, Developer may sell or assign its payment 
rights hereunder to any party without the consent or the City or the RDA following the 
Completion Date, provided that the Developer provides the RDA and the City with timely 
written notice and a copy of such fully executed sale or assignment instrument.  

C. Limitations. The TIF Incentive available to Developer for the Project is limited as follows: 

1. Monetary Limitation. The TIF Incentive in any year shall not exceed seventy percent (70%) of 
the Available Tax Increment for the Property. 

2. Tax Incentive Cap. Subject to Section III.A., the City shall not be obligated to pay TIF Incentive 
in excess of the lesser of seven million five hundred thousand dollars ($7,500,000.00) or the 
total amount of Qualified Expenses incurred and paid by Developer.  

3. Tax Receipts Limitation. Only the Available Tax Increment actually received by the City, and 
no other property, revenue, or asset of the City, shall be used to pay such amounts. 

4. Temporal Limitation. Provided Developer qualifies for TIF Incentive and provides adequate 
proof to the City and RDA that Developer has incurred and paid Qualified Expenditures, an 
provided Developer and all transferees have paid the real estate taxes and any Special 
Assessments and Special Charges in full for the previous tax year by July 31, TIF Incentive 
payments shall be made on or before September 1 of each year; provided, however, in no 
event shall TIF Incentive payments continue after the earlier of the termination date of the 
TID or the termination of this Agreement if before the termination of the TID. 

D. No General Obligation of City. The City’s obligation to make TIF Incentive payments shall be a special 
and limited obligation only and shall not be considered a general obligation of the City, and neither 
the full faith and credit nor the taxing powers of the City are pledged to the payment of such amounts.  
The City shall take no action to dissolve the TID before payment of all TIF Incentive payments due to 
the Developer, subject to the provisions of this Agreement. In no circumstances shall amounts to be 
paid Developer hereunder be considered an indebtedness of the City, and the obligation of the City 
hereunder is limited to the Available Tax Increment appropriated and received by the City.  Amounts 
due hereunder shall not count against the City’s constitutional debt limitation, and no taxes will be 
levied for its payment or pledged to its payment other than from the Available Tax Increment.   

E. Other Grants and Credits. The City and RDA, as appropriate and in its sole discretion, may also apply 
for such other grants and credits in regard to the Project as they shall deem appropriate for the 
benefit of the Project and as may be required to achieve necessary financing for the Project, provided, 
however, the City and RDA make no representations or warranties about the availability of such 
grants and credits or whether any such grants or credits that may be available will be awarded. 

IV. OBLIGATIONS OF DEVELOPER 
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A. Concept Plan. Prior to July 1, 2021, Developer shall submit a Concept Plan to RDA for approval, 
which shall be based on, but may differ in minor respects from the Preliminary Concept Plan presented 
in the Term Sheet. The Concept Plan shall clearly identify: 

1. The new boundaries of the Property as described in Section III. B. 1.; and 

2. The approximate location of any Future Projects proposed on the Property. 

B. Construction Documents. Prior to February September 1, 2022 April 1, 2023, and prior to 
commencement of construction of any Phase of the Project, Developer shall submit site plans, building 
plans, and other drawings that fix and describe the size and character of the entire Project, along with 
architectural and general contracts, to RDA for approval. The Construction Documents shall include: 

1. Plans and specifications for structural, mechanical and electrical systems, materials; and 

2. Full-color elevations for all sides of all proposed structures; and 

3. Descriptions and actual samples of all exterior building materials; and 

4. Descriptions and photographic examples of interior finishes; and 

5. Other such essential items as may be reasonably determined by the RDA to be appropriate. 

C. Development Budget. Prior to June 1December 31, 2022, Developer shall submit a Development 
Budget, prepared in accordance with general principles for construction and development budgeting, 
to RDA for approval. The Development Budget shall include: 

1. Not less than twenty million dollars ($25,000,000) in “hard” construction costs for the entire 
Project; and 

2. A line item of not less than ten percent (10%) of total Project costs for cost overruns and 
change orders; and 

3. A line item of not less than one percent (1%) of the estimated aggregate assessed value of the 
Property, which shall be specifically dedicated towards 

a) Public Art on the Property; or 

b) Public Art within one-half (1/2) mile of the Property; or 

c) A separate Public Art project(s) approved by the RDA and GBPAC; or 

d) Funds for design and maintenance of Public Art, or any combination of the alternatives 
herein; and 

4. Line items for each of the Qualified Expenditures for which the Developer is seeking a TIF 
Incentive, as identified in Section III. 

D. RDA Approvals. The RDA shall indicate its approval or further requirements in writing within thirty 
(30) days from the date of receipt of the Concept Plan, Construction Documents, or Development 
Budget, or any revisions; provided, however, that the RDA shall approve such revised Concept Plan, 
Construction Documents, or Development Budget unless it determines such revisions would 
materially impair the objectives of this Agreement, impose substantial financial burdens on the City or 
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the RDA, or adversely affect the Concept Plan or not be consistent with adopted plans or applicable 
zoning districts for the area.  The RDA will make all reasonable efforts to determine the acceptability 
of plans in less than thirty (30) days, including convening for special meetings to review and consider 
such plans. At any time during the implementation of the development contemplated by this 
Agreement, the RDA or Developer may propose modifications to the Preliminary Concept Plan and 
the approved Concept Plan subject to the agreement of the RDA and the Developer. At any time 
during the implementation of the development contemplated by this Agreement, Developer may 
submit to the RDA proposed revisions in the approved Concept Plan, Construction Documents, or 
Development Budget in order to enhance the achievement of the objectives of this Agreement and 
to improve and refine the approved Concept Plan.   

E. Compliance with Planning; Zoning; Permits and Use.  Developer will obtain from the City and all other 
appropriate governmental bodies (and all other councils, boards, and parties having a right to control, 
permit, approve, or consent to the development and use of the Property) all approvals and consents 
necessary to develop and use the Property as set forth above, including, but not limited to: 

1. Developer shall pay all water, sewer, and other impact fees that may be due and payable in 
connection with the Project. 

2. The acceptance of this Agreement and granting of any and all approvals, licenses, and permits 
by the City shall not obligate the City to grant any variances, exceptions, or conditional use 
grants, or approve any building or use the City determines not to be in compliance with the 
municipal codes and ordinances of the City, or in the best interests of the City or the RDA. 

3. Developer shall have obtained the approval of the City, RDA, and State of Wisconsin 
Department of Transportation to a traffic impact analysis regarding the Project. 

F. Proof of Equity. Developer shall have in place and shall provide the City and RDA no later than  June 
December 31, 2022, proof of equity in the form of the value of the Property, less any mortgages 
thereon, not less than twenty percent (20%) equity available for injection into the Project in an amount 
sufficient to obtain financing for all costs for the Project. Any available Developer funds obtained from 
sources other than lenders or the City shall be expended on the Project before any lender or City 
funds are expended or any third party financing is used to pay Project costs. 

G. Proof of Financing. By no later than December 31,June 1, 2022, Developer shall have delivered proof 
reasonably satisfactory to the City and RDA of financing, which after injection of the Developer equity 
into the Project, will be sufficient in the determination of the City and RDA, to complete the Project 
according to the plans and specifications. 

H. Acquisition of Property.  The City and/or RDA shall transfer all of the parcels comprising the Property 
and all of the necessary rights of way required for the Project in accordance with Section III. B. 1. 
herein. Each of the City, RDA and Developer shall provide copies of deeds and such other closing 
documents as requested by the other party regarding the purchase of the Property and rights of way. 
The Property and rights of way shall be owned in the name of the Developer. 

I. Certified Survey Map. The City and/or RDA shall prepare and obtain approvals for a CSM in 
accordance with Section III. B. 1. herein. 

J. Use of Funds. Developer may use TIF supported funds only to fund Qualified Expenses as set forth in 
the approved Development Budget. 
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K. Improvement of Property.  Developer shall promptly design and substantially complete Building One 
of the Project by December May December 31, 20232024, and thereafter design and complete 
Building Two by December May 31, 20252026. Substantial work on the Project shall commence no 
later than ninety (90) days after the last to occur of approval by the City and RDA of the Preliminary 
Concept Plan, approval by RDA of the Development Budget and Development Plans, transfer of the 
Property as described in Section IV.H. and/or issuance of a building permit and all other permits or 
licenses required to commence construction, provided the Public Improvements described in Section 
III.B.2. are substantially completed by the City by the dates set forth herein. Developer shall file with 
the RDA copies of the detailed construction plans within ninety (90) days after the Completion Date. 

K.1. Temporary Fire Access. Developer shall install and maintain a temporary gravel drive lane for 
fire access extending east from the Arndt Street terminus to the Riverwalk promenade. This 
fire access shall be installed prior to a certificate of occupancy is issued for Building One and 
remain in place until a permanent fire access lane is constructed with Building Two. The 
temporary fire access lane shall be maintained year-round and kept clear of snow. 

L. Reports and Information. During the period before the commencement of construction, Developer 
shall, upon request, provide to the RDA information having a bearing upon the interests of the City 
and the RDA in the Property or under this Agreement. Upon request of the RDA, Developer shall 
submit progress reports during the course of construction. Upon request of the RDA, Developer 
shall, prior to the Completion Date, submit a copy of annual, unaudited financial statements for 
Developer. 

M. Copies of Documents. All documents from Developer to the City or RDA shall be submitted as hard 
copies shall be submitted in triplicate if so requested by the City or RDA.  Documents may also be 
submitted electronically. 

N. Maintenance and Repair.  Developer shall at all times following conveyance of the Property as 
described in Section 4.H., keep and maintain, or cause to be kept and maintained, the Property in 
good condition and repair, in a safe and clean condition, and free of all trash, litter, refuse, and waste, 
subject only to demolition and construction activities contemplated by this Agreement. 

O. Transfer or Sale of Project Property. 

1. Notice of Intent to Transfer.  If Developer intends to sell, transfer or convey the Property or 
any part thereof to a party other than an Affiliate before termination of this Agreement, the 
Developer shall provide to the City and RDA a written request for transfer thirty (30) days 
prior to the anticipated transfer.   The City or RDA may deny the request for any 
commercially reasonable reason. Upon notice to the City and RDA, Developer may assign all 
rights and obligations under this Agreement only to an Affiliate to own, manage and operate 
the Property.  This Agreement shall run with the land and shall be binding upon all current 
and future owners of the Property. Owner shall not be required to provide the City or RDA 
with written notice of its intent to transfer in connection with the granting of any mortgage 
or security agreement to finance or refinance loans for the purchase of the Property or 
payment of costs of the Project. 

2. No Transfer to Exempt Entities.  Prior to the closure of the TID, the Property shall not be 
sold, transferred or conveyed to, leased, or owned by any entity or used in any manner that 
would render any part of the Project Property exempt from taxation, unless the purchaser, 
transferee, lessee or owner first executes a written agreement with the City and RDA in a 
form satisfactory to the City providing for acceptable payments to the City in lieu of taxes.   
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P. Easements.  Developer, its Affiliates, and/or its assignees or transferees, as applicable shall grant to 
the City such easements over the Property as are reasonably necessary for public improvements, 
infrastructure, ingress or egress, utilities, lighting or landscaping or any other access necessary to 
effectuate this Agreement, provided that the parties agree to work together in granting easements so 
that all such easements do not materially adversely affect the value or functionality of the Project.  

Q. Environmental. 

1. Presence of Hazardous Materials and Compliance with Environmental Laws. Before acquiring 
the Property, Developer shall be satisfied, through such means as are commercially 
reasonable, that the Property is free of Hazardous Materials or that any Hazardous Materials 
on or within the Property are being stored and handled in compliance with all Environmental 
Laws. Developer, City and RDA shall all share with each other copies of all environmental 
reports pertaining to the Property no later than ten (10) days after receiving the same, which 
each party may have or obtain. 

2. Developer’s Environmental Indemnification. Developer shall indemnify, pay on behalf of, 
defend and hold the City, the RDA, and their respective agents, officials, employees, 
representatives, successors and assigns, harmless from and against any loss, damage, claim, 
fine, penalty, assessment, liability, or other charge or claim, and all costs (including, without 
limitation, reasonable legal, accounting, consulting, engineering, and similar expenses incurred 
with respect to such matter and/or incurred in enforcing this indemnity): 

a) Arising from the actual existence, treatment, deposit, release, storage, or disposal of 
any Hazardous Materials on, within or about the Property occurring during the 
Developer’s period of ownership of Property; or  

b) Arising from the breach of any warranty, covenant or representation of Developer to 
the City or RDA, or any other obligation of Developer to the City or RDA, regarding 
Hazardous Materials under this Agreement.  

Notwithstanding any of the foregoing, Developer shall not have any obligation under this 
Section if the loss, damage, claim, fine, penalty, assessment, liability or other charge or claim 
results from the direct or indirect actions of the City or RDA or arises from conditions 
present or events occurring prior to the Developer’s acquisition of the Property.  

3. Hazardous Materials Defined. As used herein, the term “Hazardous Materials” means: 

a) Hazardous wastes, hazardous substances, hazardous constituents, toxic substances or 
related materials, whether solids, liquids or gases, including but not limited to 
substances defined as “hazardous wastes,” “hazardous substances,” “toxic 
substances,” “pollutants, “contaminants,” “radioactive materials,” or other similar 
designations in, or otherwise subject to regulation under, the Comprehensive 
Environmental Response, Compensation and Liability Act of 1980, as amended, 42 
U.S.C. 9601 et seq.; the Toxic Substance Control Act, 15 U.S.C. 2601 et seq.; the 
Hazardous Materials Transportation Act, 49 U.S.C. 1802; the Resource Conservation 
and Recovery Act, 42 U.S.C. 9601. et seq.; the Clean Water Act, 33 U.S.C. 1251; the 
Safe Drinking Water Act, 42 U.S.C. 300f et seq.; the Clean Air Act, 42 U.S.C. 7401 et 
seq.; and in any permits, licenses, approvals, plans, rules, regulations or ordinances 
adopted, or other criteria and guidelines promulgated pursuant to the preceding laws 
or other similar federal, state or local laws, regulations, rules or ordinances now or 
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hereafter in effect relating to environmental matters (collectively, “Environmental 
Laws”); and 

b) Any other substances, constituents or wastes subject to any applicable federal, state 
or local law, regulation or ordinance, including any applicable Environmental Law, now 
or hereafter in effect, including but not limited to: petroleum, refined petroleum 
products, waste oil, waste aviation or motor vehicle fuel, and asbestos containing 
materials.  

4. Survival. The provisions of this Section shall survive the conveyance to Developer of any City 
and/or RDA Property. 

4.5. Soils Conditions. The Developer acknowledges that there are structural soil conditions on 
the site that have required mitigation to allow for construction, and that they have 
coordinated their own soils testing with the most recent data available from the City to 
evaluate those conditions and have elected to proceed with the project.  The Developer has 
acknowledged these conditions and incorporated them into the Developer’s project costs 
and project schedule, and are the obligation of the Developer to address.    

R. Insurance.  Before commencement of construction activities on the Property, Developer shall deliver 
to the City and RDA certificates of insurance, copies of endorsements, and other evidence of 
insurance requested by the City or RDA, which Developer is required to purchase and maintain until 
the Completion Date, or cause to be purchased or obtained, in the types and amounts of coverage 
listed below, each of which shall name the City and RDA as additional insured parties: 

1. Workers Compensation and Related Coverage.  Coverage for state and federal workers 
compensation shall be defined by state and federal statute.  The amounts of employer’s liability 
coverage shall be in not less than the following limits:  

a) Bodily Injury by Accident – one hundred thousand dollars ($100,000.00) per accident; 

b) Bodily Injury by Disease – one hundred thousand dollars ($100,000.00) per employee; 
and 

c) Five hundred thousand dollars ($500,000.00) policy limit. 

2. Waiver of Workers Compensation Subrogation. The workers’ compensation policy is to be 
endorsed with a waiver of subrogation. The insurance company, in its endorsement, agrees 
to waive all rights of subrogation against the City, RDA, its officers, officials, employees, and 
volunteers for losses paid under the terms of the policy that arises from the work performed 
by the names insured for or on behalf of the City or RDA. 

3. Comprehensive General Liability Insurance.  Coverage shall be written on a commercial 
general liability form, and shall protect Developer and any subcontractor during the 
performance of work covered by this Agreement from claims or damages for personal injury, 
including accidental death, as well as claims for property damages which may arise from 
operation under this Agreement, whether such operations be by Developer, any 
subcontractor, or anyone directly or indirectly employed by either of them in such manner 
as to impose liability on the City or RDA.  The amounts of such insurance shall be not less 
than the following limits:  
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a) General Aggregate Limit – two million dollars ($2,000,000.00); Personal and 
Advertising Injury Limit (per person/organization) – two million dollars 
($2,000,000.00); 

b) Bodily Injury and Property Damage – two million dollars ($2,000,000.00) per 
occurrence; 

c) Fire Legal Liability Damage Limit – one hundred thousand dollars ($100,000.00) per 
occurrence; and 

d) Medical Expense Limit – ten thousand dollars ($10,000.00) per person. 

4. Comprehensive Automobile Liability and Property Damage.  Coverage shall protect 
Developer and any subcontractor during the performance of work covered by this Agreement 
from claims or damages associated with operations of owned, hired, and non- owned motor 
vehicles.  The amounts of such insurance shall be not less than the following limits:  

a) Bodily Injury – two hundred fifty thousand dollars ($250,000.00) per person; and 

b) One million dollars ($1,000,000.00) per occurrence; and Property Damage – two 
hundred fifty thousand dollars ($250,000.00) per occurrence. 

5. Umbrella Coverage.  Coverage shall protect Developer and any subcontractor during the 
performance of work covered by this Agreement with limits of one million dollars 
($1,000,000.00) for bodily injury, personal injury, and property damage on a combined basis 
with the stated underlying limits of Paragraphs IV. S. 1. to IV S. 3. above. 

6. Builder’s Risk Insurance.  Before commencing construction of any improvements on the 
Property and during any construction activities contemplated by this Agreement, Developer 
shall obtain and keep in full force and effect and all builders risk insurance policy for all portions 
of the Property with coverage equal to the total amount of the construction contracts for all 
such construction activities.  Nothing in this Agreement is intended to relieve Developer of 
its obligation to perform under this Agreement and, in the event of loss and subject to any 
requirements of a mortgage on the Property or Project, Developer shall use the proceeds of 
such insurance to promptly reconstruct the damaged or lost improvements. 

7. Fire and Casualty Insurance.  Developer shall obtain and keep in full force adequate fire and 
casualty insurance with coverage in an amount equal to the assessed value of such 
improvements.  In the event of loss the Developer shall use the proceeds of such insurance 
to promptly reconstruct the damaged or lost improvements. 

S. General Indemnity. 

1. Protection Against Losses. Developer shall indemnify, defend and hold harmless the City, 
RDA, and their respective officers, employees, agents, attorneys, insurers and the successors 
and assigns of all of the foregoing, from any and all liabilities, claims, losses, damages, judgments 
or awards, costs or expenses, including reasonable attorneys’ fees, of whatsoever nature and 
by whomsoever asserted, whether asserted by a third party or by a party to this Agreement 
(hereinafter “Losses”), directly or indirectly, arising out of, resulting from or in any way 
connected with: 

a) Any breach by Developer of the terms of this Agreement; 
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b) Any non-compliance with laws, ordinances, rules or regulations applicable to 
Developer’s obligations under this Agreement; or 

c) Any governmental, regulatory or other proceedings to the extent any such 
proceedings result from Developer’s failure to comply with its obligations under this 
Agreement or otherwise.   

2. Indemnification Procedures. Developer shall promptly assume full and complete responsibility 
for the investigation, defense, compromise and settlement of any claim, suit or action arising 
out of or relating to the indemnified matters following written notice thereof from the City 
or RDA, which notice shall be given by the City or RDA within ten (10) days of their 
knowledge of such claim, suit or action.  Failure to provide such timely notice shall not 
eliminate Developer’s indemnification obligations to the City and RDA unless, and only to the 
extent to which, such failure has substantially prejudiced Developer.  Notwithstanding the 
foregoing, in its sole discretion and at its expense, the City and RDA may participate in or 
defend or prosecute, through their own counsel(s), any claim suit or action for which either 
of them is entitled to indemnification by Developer;  provided, however, that if the City or 
RDA is advised in writing by its legal counsel that there is a conflict between the positions of 
Developer and City or RDA, as appropriate, in conducting the defense of such action or that 
there are legal defenses available to the City or RDA different from or in addition to those 
available to Developer, then counsel for the City or RDA, at Developer’s expense, shall be 
entitled to conduct the defense only to the extent necessary to protect the interests of the 
City or RDA.  Developer shall not enter into any compromise or settlement without the 
prior written consent of the City or RDA, as appropriate, which consent shall not be 
unreasonably withheld.  The absence of a complete and general release of all claims against 
the City or RDA shall be reasonable grounds for the City or RDA to refuse to provide written 
consent to a compromise or settlement.  If Developer does not assume the defense of such 
claim, suit or action, Developer shall reimburse the City and RDA for the reasonable fees and 
expenses of counsel(s) retained by the City and by RDA, and shall be bound by the results 
obtained by the City and RDA; provided, however, that no such claim, suit or action shall be 
settled without Developer’s prior written consent, which consent shall not be unreasonably 
withheld. The absence of a complete and general release of all claims against Developer shall 
be reasonable grounds for Developer to refuse to provide written consent to a compromise 
or settlement. 

V. CONDITIONS PRECEDENT TO OBLIGATIONS OF CITY AND RDA 

The City’s and RDA’s obligations under this Agreement are conditioned upon the following: 

A. Existence.  Developer shall have provided City and/or RDA a certified copy of its organizational 
documents and a certificate from the Department of Financial Institutions for the State of Iowa 
indicating Developer’s existence and good standing, and statement of qualification to do business in 
the State of Wisconsin.   

B. Incumbency; Due Authorization. Developer shall have provided a certificate of incumbency and 
resolutions of the company, demonstrating Developer has been duly authorized to enter into this 
Agreement and authorizing the person signing this Agreement to execute and deliver it to the City 
and/or RDA, and to bind Developer to its terms. 
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C. No Violation or Default.  Developer shall not be in violation of any of its governing documents or 
other contracts subject to this Agreement or of any other agreement between Developer and the 
City and/or RDA.   

D. Insurance.  The Developer shall have delivered to the City and/or RDA certificates of all insurance 
required under this Agreement.   

E. TID District.  TID shall be in effect and in good standing certified by the Wisconsin Department of 
Revenue.  The City and RDA represent that as of the date of this Agreement, each has taken all of 
the actions required by the Wisconsin Department of Revenue in with regarding to the TID, is aware 
of no issues which could affect the good standing of the TID with the Wisconsin Department of 
Revenue, and no major changes to the TID which could affect its good standing are anticipated.   

VI. CONDITIONS PRECEDENT TO OBLIGATIONS OF DEVELOPER 

The obligations of Developer under this Agreement are conditioned upon the following: 

A. TID.  The TID shall remain in effect and in good standing as certified by the Wisconsin Department 
of Revenue. 

B. Due Authorization. The City Council shall consent to the City entering into this Agreement and shall 
authorize the person(s) signing this Agreement to execute and deliver it to Developer and to bind the 
City to its terms. All actions required to authorize RDA to enter into this Agreement shall have been 
taken and evidence of such actions, including authorization of the person signing this Agreement on 
behalf of RDA shall have been provided to Developer. 

C. City/RDA Approvals.  The City, the RDA or other applicable governmental bodies have provided all 
approvals contemplated by Sections IV.A. through IV.E. hereof,  

VII. REPRESENTATIONS, WARRANTIES, AND COVENANTS 

Developer represents and warrants to the City and RDA as follows: 

A. No Material Change in Documents.  All contract documents and agreements have been furnished to 
the City and RDA, as the case may be, by the Developer and are true and correct and there has been 
no material change in any of the same. 

B. No Material Change in Developer Operations. There has been no material change in the business 
operations of Developer since the date the parties began negotiation to enter into this Agreement 
that would adversely affect the ability of the Developer to perform its obligations hereunder. 

C. Compliance with Zoning. The Project will conform at all times and in all respects with applicable 
zoning and land division laws, rules, regulations and ordinances.  

D. Payment.  Developer shall pay for all work performed or materials furnished for the Project when and 
as the same become due and payable.  Developer shall not suffer any construction or other involuntary 
lien to be imposed upon the Property prior to the Completion Date, except for liens for claims to 
payment that are subject to a bona fide dispute, and, in that case, shall be removed by Developer 
posting bond or other security, paying one hundred and twenty percent (120%) of the lien claimed 
into court, escrowing funds or promptly taking other steps to remove the lien of record. Developer 
shall pay all other obligations relating to the Project prior to the Completion Date, including all 
creditors holding liens or mortgages against the Property when and as the same become due. 
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Developer will pay all taxes and assessments levied against the Property when and as the same become 
due. 

E. Certification of Facts.  No statement of fact by Developer contained in this Agreement and no 
statement of fact furnished or to be furnished by Developer to the City or RDA pursuant to this 
Agreement contains or will contain any untrue statement of a material fact or omits or will omit to 
state a material fact necessary in order to make the statements herein or therein contained not 
misleading. 

F. Good Standing.  Developer is a limited liability company organized and existing in good standing under 
the laws of the State of Iowa, is duly qualified to conduct business in the State of Wisconsin and has 
the power and all necessary licenses, permits and franchises to own its assets and properties and to 
carry on its business. 

G. Due Authorization.  The execution, delivery and performance of this Agreement and all other 
agreements requested to be executed and delivered by Developer hereunder have been duly 
authorized by all necessary company action of Developer and constitute valid and binding obligations 
of Developer, in accordance with their terms, subject only to applicable bankruptcy, insolvency, 
reorganization, moratorium, general principles of equity, and other similar laws of general application 
affecting the enforceability of creditors’ rights generally.   

H. No Conflict.  The execution, delivery, and performance of the obligations of Developer, the 
development company, and all principals of the development company pursuant to this Agreement 
will not violate or conflict with the Articles of Organization or Operating Agreement of Developer 
or any indenture, instrument or material agreement by which Developer is bound, nor, to the 
knowledge of the officer of the Developer signing this Agreement, upon a due diligence evaluation, 
will the execution, delivery, or performance of obligations of Developer pursuant to this Agreement 
violate or conflict with any law applicable to Developer.   

I. No Litigation.  To the knowledge of the officer of the Developer signing this Agreement upon a due 
diligence evaluation, there is no litigation or proceeding pending or threatened against or affecting 
Developer or the Property that would adversely affect the Project, Developer or the priority or 
enforceability of this Agreement, the ability of Developer to complete the Project or the ability of 
Developer to perform its obligations under this Agreement.   

J. No Default.  No default, or event that with the giving of notice or lapse of time or both would be a 
default, exists under this Agreement, and Developer is not in default (beyond any applicable period of 
grace) of any of its obligations under any other material agreement or instrument to which Developer 
is a party or an obligor.  

K. Compliance with Laws and Codes.  The Project, when completed, will conform and comply in all 
respects with all applicable laws, rules, regulations and ordinances, including without limitation, all 
building codes and ordinances of the City.  Developer will comply with, and will cause the Project to 
be in compliance with all applicable federal, state, local and other laws, rules, regulations and 
ordinances, including without limitation, all environmental laws, rules, regulations and ordinances at 
all times during its period of ownership of the Project.   

L. Fees or Commissions.  Neither the City nor RDA shall be liable for any broker fees or commissions 
incurred by Developer in connection with the Property or any transactions contemplated by this 
Agreement. 



 

page 19 of 31 

M. No Objection to Property Assessment. Prior to termination of this Agreement, Developer shall not 
file an objection to real or personal property assessment as provided under §70.47(7)(a), Wis. Stats 
that, if successful, would reduce the aggregate assessed value of the Property to less than $22,000,000 

VIII.  DEFAULT 

A. Developer Default. Each of the following shall be an Event of Default by Developer: 

1. Failure to Make Payment. Developer fails to make any payment required and such failure 
continues for a period of thirty (30) days after invoice due date; 

2. Failure to Abide by Other Terms. Developer fails to perform any other of its obligations under 
this Agreement and such failure continues for a period of thirty (30) days from the date of 
notice from the City or RDA; provided, however, if such cure cannot reasonably be 
accomplished within such thirty (30) days and the delay in cure does not materially impair the 
financial interests of the City or RDA, and if Developer promptly commences cure within the 
initial thirty (30) days and thereafter diligently and continuously takes action to complete such 
cure, then the failure to perform shall not be an Event of Default; 

3. Misrepresentation. Any representation or warranty of Developer in this Agreement or any 
agreement contemplated by this Agreement is untrue in any material respect when made; 

4. Fraud and Other Illicit Behavior. Developer or any of its members is convicted of, pleads no 
contest to, or enters into any other agreement other than a dismissal with no conditions as 
to any allegation of: 

a) Fraud; or  

b) Indecent or illicit behavior that in the determination of the City or RDA would 
threaten the reputation of Developer or its ability to complete the Project according 
to the requirements of this Agreement; 

5. Insolvency. Prior to the Completion Date, the Developer or any guarantor of the obligations 
of Developer is insolvent or becomes the subject of a petition in bankruptcy, a receivership, 
a composition or any other proceeding designed for the benefit of creditors generally that is 
not dismissed within one hundred eighty (180) days of the date of filing; 

6. Involuntary Liens. Any lien is imposed upon the Property involuntarily due to the acts or 
omissions of Developer and such lien is not removed within sixty (60) days of it being imposed 
upon the Property. 

B. Remedies Upon Default.  In the event of the occurrence of an Event of Default by Developer, the City 
may in its discretion: 

1. Termination. Terminate this Agreement without further notice to Developer; 

2. Offset and Recoupment.  Offset and Recoupment.  Offset or recoup against any amounts that 
may then or thereafter come due from the City or RDA to Developer, whether under this 
Agreement or otherwise, an amount of damages reasonably estimated by the City or RDA 
resulting from Developer’s breach, including withholding of PayGo payments to the Developer 
until temporary defaults are remedied to the satisfaction of the City.; 
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2. Offset or recoup against any amounts that may then or thereafter come due from the City 
or RDA to Developer, whether under this Agreement or otherwise, an amount of damages 
reasonably estimated by the City or RDA resulting from Developer’s breach; 

3. Specific Performance. Sue for specific performance; 
3.  

4. Sue for Damages. Sue for all damages caused by the Event of Default; 

5. Other Remedies. Pursue any other remedies available to the City or RDA at law or in equity; 

6. Interest. Collect interest on all delinquent amounts owed to the City or RDA at the rate of 
eight percent (8%) per annum from the date such amount was due; and 

7. Costs and Attorney Fees. Collect all costs and fees, including reasonable attorney fees 
incurred by the City and RDA, or either of them, by virtue of the Event of Default. 

C. City or RDA Default.  Developer shall have all rights and remedies available under law or equity with 
respect to any failure of the City and/or RDA to perform their obligations under this Agreement, but 
only after providing the City and RDA notice of such default and a failure by the City and/or RDA to 
commence attempts to cure such default within the thirty (30)-day notice period. Except for Event of 
Defaults caused by the failure to make payments to the Developer, if the City and/or RDA, as 
appropriate, commences cure within the thirty (30)-day notice period and thereafter reasonably and 
continuously takes action to complete such cure, then the failure to perform shall not be an Event of 
Default. 

D. Limitation of Damages. The foregoing notwithstanding, none of the parties shall be liable to any other 
party for any incidental, consequential, indirect, punitive or exemplary damages. All claims and damages 
asserted against the City or RDA shall be subject to statutory protections of municipalities and their 
officials and employees, including the immunity and limitations set forth in §893.80 Wis. Stats. 

E. No Waiver. Any delay in instituting or prosecuting any actions or proceedings or otherwise asserting 
the rights granted in this Agreement, shall not operate as a waiver of such rights to, or deprive it of 
or limit such rights in any way, nor shall any waiver in fact made with respect to any specific default, 
be considered or treated as a waiver of any rights with respect to other defaults or with respect to 
the particular default except to the extent specifically waived in writing. 

F. Remedies Cumulative. Except as expressly provided otherwise in this Agreement, the rights and 
remedies of the parties to this Agreement, whether provided by law or by this Agreement, shall be 
cumulative, and the exercise by any party of any one or more of such remedies shall not preclude the 
exercise of it, at the same or different times, of any other such remedies for any other default or 
breach by any other party. 

IX. TERMINATION 

A. Date of Termination. This Agreement shall terminate upon the earliest of the date: 

1. All Qualified Expenditures have been repaid in full by Tax Increment; 

2. The City closes and terminates the TID; 

3. The Wisconsin Department of Revenue fails to certify or revokes certification of all or any 
portion of the TID or the Property; 
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4. This Agreement is terminated because of an Event of Default; or 

5. The parties agree in writing to terminate this Agreement. 

B. TIF Payments termination.  TIF payments shall terminate upon the earliest of: 

1. The year in which the TIF Incentive equals the lesser of seven million five hundred thousand 
dollars ($7,500,000.00)(plus costs of any independent analysis as provided in Section III.A.) or 
the total amount of Qualified Expenses incurred and paid by Developer as indicated by the 
Tax Incentive Cap in Section III. C. 2.;  

2. Twenty-two (22) years after the date of execution of this Agreement, which is 2042.  

C. Survival of Certain Provisions. Sections III. B. 1. d), IV.J., IV.O.2.,  IV. Q.2., IV. S, V.A., V.B., V.C.,V.D., 
V.E., VII.E., VII.G., VII.L., VIII.A., VIII. B., VIII.C., VIII. D., VIII. E., VIII. F., X.B., X.C., X.G., X .J., X.N., 
X.O., X.P., and X. R. shall survive the termination of this Agreement.  

X. MISCELLANEOUS PROVISIONS 

A. No Effect Until Executed. The terms of this Agreement shall have no force and effect unless and until 
this Agreement is executed by all Parties. 

B. Assignment.  Except as provided below, prior to the Completion Date, Developer may not assign its 
rights or obligations under this Agreement without the express prior written consent of the City and 
RDA (other than to an Affiliate or Affiliates). Thereafter, this Agreement may be assigned by 
Developer only upon the prior, written consent of the City and RDA, which shall not be unreasonably 
withheld.  Notwithstanding the foregoing: 

a) Permitted Assignment: Developer may assign all of its rights and obligations with 
respect to a portion of the Property to one or more Affiliates, without prior approval 
of the City or RDA, so long as the proposed Affiliate assignee (i) agrees in writing to 
assume all of Developer’s rights and obligations under this Agreement with respect 
to the portion of the Property transferred to the Affiliate, (ii) the Developer conveys 
all or a portion of the Property to the Affiliate assignee, (iii) the Developer provides 
the RDA and the City with timely written notice and a copy of such fully executed 
assignment and assumption agreement, and (iv) Developer directly or indirectly 
manages the Affiliate assignee.  

b) Collateral Assignment of Development Agreement. Developer may assign its rights 
and obligations under this Agreement with respect to all or a portion of the Property 
to a lender or lenders, solely for the purposes of providing collateral security for a 
loan issued to Developer for the purposes of the construction and development of 
the Project or any portion thereof.  Any such assignment shall become effective only 
following an event of default by Developer under the terms of the loan. No such 
assignment shall relieve Developer of any of its obligations hereunder.  

c) Transfers of Equity Interests.  Nothing herein shall prevent, and RDA and City consent 
shall not be required for, the transfer of equity interests in Developer or in any direct 
or indirect owner thereof, any portion thereof among family members, or trusts for 
the benefit of family members for estate planning purposes.  
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C. Nondiscrimination.  In the performance of work under this Agreement, Developer shall not 
discriminate against any employee or applicant for employment nor shall the Property or any portion 
thereof be sold to, leased or used by any party in any manner to permit discrimination or restriction 
on the basis of the basis of race, color, national or ethnic origin, ancestry, age, religion or religious 
creed, disability or handicap, sex or gender (including pregnancy), gender identity and/or expression, 
sexual orientation, military or veteran status,  genetic information,  or any other characteristic 
protected under applicable federal, state or local law.  Retaliation is also prohibited. The construction 
and operation of the Property shall be in compliance with all effective laws, ordinances and regulations 
relating to discrimination on any of the foregoing grounds. 

D. No Personal Liability.  Under no circumstances shall any trustee, officer, official, commissioner, 
director, member, partner or employee of the City or RDA have any personal liability arising out of 
this Agreement, and Developer shall not seek or claim any such personal liability. 

E. No Personal Interest of Public Employee. No official or employee of the City or RDA shall have any 
personal interest in this Agreement, nor shall any such person voluntarily acquire any ownership 
interest, direct or indirect, in the legal entities that are parties to this Agreement.  No official or 
employee of the City or RDA shall be personally liable to Developer or any successor in interest, in 
the event of any default or breach by the City or RDA, or for any amount that becomes due to the 
Developer or its successors under this Agreement. 

F. Relationship of Parties. The City and the RDA are not partners or joint venturers with Developer in 
the Project or otherwise. Under no circumstances shall the City or RDA be liable for any of the 
obligations of Developer under this Agreement or otherwise. There are no third party beneficiaries 
of this Agreement. 

G. Force Majeure.  No party shall be responsible to any other party for any resulting losses and it shall 
not be a default hereunder if the fulfillment of any of the terms of this Agreement is delayed or 
prevented by revolutions or other civil disorders, wars, acts of enemies, strikes, fires, floods, acts of 
God, pandemics, adverse weather conditions, legally required environmental remedial actions, 
industry-wide shortage of materials or labor, or by any other cause not within the control of the party 
whose performance was interfered with, and which exercise of reasonable diligence, such party is 
unable to prevent, whether of the class of causes herein above enumerated or not, and the time for 
performance shall be extended by the period of delay occasioned by any such cause. The foregoing 
notwithstanding, a Force Majeure event may not be used to avoid an Event of Default if the delay 
caused by the Force Majeure event exceeds one hundred and eighty (180) days from the date the 
event occurred.   

H. Parties and Survival of Agreement.  Except as otherwise expressly provided herein, this Agreement is 
made solely for the benefit of the parties hereto and no other person, partnership, association or 
corporation shall acquire or have any rights hereunder or by virtue hereof. All representations and 
agreements in this Agreement shall remain operative and in full force and effect until fulfilled and shall 
survive the closing. 

I. Time.  TIME IS OF THE ESSENCE with regard to all dates and time periods set forth herein.   In the 
event this Agreement is not executed by both Parties prior to July 1, 2021, any and all approvals 
granted pursuant hereto or in conjunction herein by the City and/or RDA which are contemplated as 
part of this Agreement shall automatically expire. 

J. Notices.  All notices, demands, certificates or other communications under this Agreement shall be 
given in writing and shall be considered given: 
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1. Upon receipt if sent via electronic mail (e-mail 

2. Upon receipt if hand-delivered to the party or person intended; or 

3. One (1) business day after deposit with a nationally-recognized overnight commercial courier 
service, air bill pre-paid; or 

4. Three (3) business days after deposit in the United States Postal Service (USPS), postage 
prepaid, by certified mail, return receipt requested. 

All correspondence shall be addressed by name and address to the party or person intended as 
follows: 

To the City:    City of Green Bay 
Attn: City Clerk 
100 North Jefferson Street 
Green Bay, WI 54301  
e-mail: Clerkinquiries@greenbaywi.gov 

 
To RDA:    Redevelopment Authority of the City of Green Bay 

Attention:  Executive Director 
100 North Jefferson Street, Room 608 
Green Bay, WI 54301  
e-mail: Neil.Stechschulte@greenbaywi.gov 
 

To the Developer: MERGE, LLC 
Attention:  Brent Dahlstrom, Principal 
604 Clay Street 
Cedar Falls, IA 50613 
e-mail: brent@mergeurbandevelopment.com 
 

With a copy to:  Squire Patton Boggs (US) LLP 
Attention:  Steven F. Mount  
41 South High Street, Suite 2000 
Columbus, OH 43215 
e-mail: steven.mount@squirepb.com  
 

The foregoing addresses shall be presumed to be correct until notice of a different address is given 
according to this paragraph. 

K. Governing Law.  The laws of the State of Wisconsin shall govern this Agreement. 

L. Captions.  The captions or headings in this Agreement are for convenience only and in no way define, 
limit or describe the scope or intent of any of the provisions of this Agreement. 

M. Execution in Counterparts.  This Agreement may be signed in any number of counterparts with the 
same effect as if the signature thereto and hereto were upon the same instrument. 

N. Severability.  If any provision of this Agreement shall be determined to be unenforceable as applied in 
any particular case or in all cases because it conflicts with any other provision or provisions hereof or 
any constitution or statute or rule of public policy, or for any other reason, such circumstance shall 

mailto:steven.mount@squirepb.com
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not have the effect of rendering the provision in question inoperative or unenforceable in any other 
case or circumstance, or of rendering any other provision or provisions herein contained 
unenforceable to any extent whatever. 

O. Recording of Agreement.  The City may record this Development Agreement or a Memorandum of 
this Agreement with the Register of Deeds for Brown County, Wisconsin.  Upon request of the City, 
Developer shall execute and deliver to the City any such Memorandum or any other document in 
connection with such recording.  Following termination of this Development Agreement and upon 
the request of an owner of any portion of the Property, the City and the RDA shall execute and 
record a memorandum indicating that this Development Agreement has been terminated and this 
Development Agreement no longer runs with the land nor binds owners of the Property (other than 
the Developer). 

P. Priority Over Subsequent Liens.  This Agreement shall run with the land and shall be binding upon and 
inure to the benefit of the parties and their heirs, successors and assigns.  As such, the current and all 
future owners of the Property shall be subject to all of the obligations stated herein.  The Developer 
warrants and represents that there will not be any mortgage or any other lien against the Property 
created by the Developer at the time this Development Agreement is recorded other than mortgages 
for the purchase of the Property and to finance costs of constructing the Project.  This Development 
Agreement shall have precedence and shall take priority over any mortgage, lien or other 
encumbrance that may be recorded against the Property (or any portion thereof) after the recording 
of this Development Agreement (or Memorandum thereof) ; provided, however, that upon request 
of the Developer, the City and RDA shall execute such subordinations of this Development 
Agreement as may be reasonably required by a mortgagee providing financing for the Project.   

Q. No Construction Against Drafter. This Agreement is a product of the negotiation and drafting of 
attorneys for the parties, and, as such, the rule of construing ambiguous contracts against the drafter 
shall not apply to this Agreement. 

R. Venue. The venue for any proceeding involving the negotiation, drafting, interpretation or 
enforcement of this Agreement shall be the circuit court for Brown County, Wisconsin, all other 
venues being inappropriate for any such proceeding. 

S. Signatures and Counterparts. Electronic, facsimile and photocopy signatures shall have the same effect 
as original signatures. 

 [Signature pages follow]  
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Signature page 1 of 3 
 
 IN WITNESS WHEREOF, the parties to this Agreement have caused this instrument to be 
signed by duly authorized representatives of Developer, City and RDA as of the day and year first written 
above.   
 
 
 

 DEVELOPER: 
 MERGE, LLC 
 
 
 
By: ___________________________________ 
  
 
 
 ____________________________________ 
 Print Name and Title 
 

 
 
 
 

ACKNOWLEDGMENT 
 
 
STATE OF WISCONSIN ) 

                          ) SS  

COUNTY OF BROWN        ) 

 

Personally came before me this ________ day of ________________ 2020, the above named 

________________________ , a member of MERGE, LLC, an Iowa limited liability company, to me 

known to be the person who executed the foregoing instrument and acknowledged the same. 

 

 

____________________________________________ 

*___________________________________________ 

Notary Public, ________________ County, Wisconsin 

My Commission Expires ________________________ 
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Signature page 2 of 3 
 
THE CITY OF GREEN BAY, THE REDEVELOPMENT AUTHORITY OF THE CITY OF GREEN BAY, and 
MERGE, LLC 
 
 
 
 

 THE CITY OF GREEN BAY 
 
 
By: ___________________________________ 
 Eric Genrich, Mayor 
 
 
By: ____________________________________ 
 Celestine Jeffreys, Clerk 

 
 
 
 
 
 
 

ACKNOWLEDGMENT 
 
 
STATE OF WISCONSIN ) 

                          ) SS  

COUNTY OF BROWN        ) 

 

Personally came before me this ________ day of ________________ 2021, the above named 

________________________ and ________________________, on behalf of the City of Green Bay, 

a Wisconsin municipal corporation, to me known to be the person who executed the foregoing 

instrument and acknowledged the same. 

 

 

____________________________________________ 

*___________________________________________ 

Notary Public, ________________ County, Wisconsin 

My Commission Expires ________________________ 
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Signature page 3 of 3 
 
THE CITY OF GREEN BAY, THE REDEVELOPMENT AUTHORITY OF THE CITY OF GREEN BAY, and 
MERGE, LLC 
 
 
 
   

REDEVELOPMENT AUTHORITY OF THE  
CITY OF GREEN BAY 
 
 
By: ___________________________________ 
 Gary J. Delveaux, Chair 
 
 
Attest: ____________________________________ 
 Neil Stechschulte, Executive Director 
 
 
 
 
 
 
 

ACKNOWLEDGMENT 
 
 
STATE OF WISCONSIN ) 

                          ) SS  

COUNTY OF BROWN        ) 

 

Personally came before me this ________ day of ________________ 2020, the above named 

________________________ and ________________________, on behalf of the Redevelopment 

Authority of the City of Green Bay, a Wisconsin municipal corporation, to me known to be the person 

who executed the foregoing instrument and acknowledged the same. 

 

 

____________________________________________ 

*___________________________________________ 

Notary Public, ________________ County, Wisconsin 

My Commission Expires ________________________ 
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EXHIBIT A 
Property Map 
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EXHIBIT B 
Legal Description 

 
239 Arndt Street – Tax Parcel 3-551 

Block 1, Arndt’s Addition to Fort Howard, now part of the City of Green Bay and that part of the 
unsurveyed part of Private Claim No. 2, West side of Fox River, in the City of Green Bay, Brown 

County, Wisconsin, described as follows: 
Commencing at a point where the Northerly line of the surveyed part of Private Claim No. 2 West 

intersects the Westerly line of Pearl Street extended which point is located 248.3 feet Southerly along 
said Westerly line of Pearl Street from the Southerly line of Arndt Street; thence North 24° 42’ 39” East 
along the Westerly line of Pearl Street extended 248.3 feet to the Northeast corner of Block 5, Arndt’s 

First Addition to Fort Howard; thence South 64° 6’ 21” East along the Southerly line of Arndt Street 
573.01 feet more or less to the West government dock line Fox River; thence South 12° 35’ 14” West 

along said government dock line 255.1 feet to the Northerly line of the surveyed part of said Private 
Claim No. 2 West; thence North 64° 6’ 21” West along said Northerly line of the surveyed part of 
Private Claim No. 2 West 627.34 feet to the point of beginning; EXCEPT that part thereof that lies 

West of the center line of Pearl Street produced Southerly. 
 

Lots 1 and 2, including the East ½ of Water Street vacated, Block 2, Arndt’s Addition to Fort Howard 
now a part of the City of Green Bay. 

 
Lot 3, Block 2 Arndt’s Addition to Fort Howard now a part of the City of Green Bay, except the part 

thereof described in Volume 241 Deeds, page 234. 
 

The vacated portion of Arndt Street extending Easterly from the Easterly line of Water Street (vacated) 
to the Fox River. 

 
EXCEPTING THEREFROM: 

(a) The 20 foot main line right of way of the (former) C&NW RR Co., described at 4 Deeds 462. 
(b) The side track easement of the (former) C&NW RR Co., described at 90 Deeds 167 

 
101 Bridge Street – Tax Parcel 3-554-A 

That part of Lot Five (5), Block Two (2), according to the recorded Plat of Arndt’s First Addition to the 
City of Fort Howard, now a part of the City of Green Bay, West side of Fox River, Brown County, 
Wisconsin, bounded on the West by a line 280 feet Easterly from and parallel to the Easterly line of 

Pearl Street and bounded on the East by the channel bank of Fox River, on the North by the Southerly 
line of Bridge Street, and on the South by the Southerly line of said Lot 5, Block 2, Arndt’s First 

Addition. 
 

119 Bridge Street – Tax Parcel 3-556 
Part of Lots 3, 4 and 5, Block 2, Arndt’s First Addition to Fort Howard, in the City of Green Bay, Brown 

County, Wisconsin, described as follows: 
All that part of Lot 3, Block 2, lying Westerly of the West line of the premises conveyed to Fort 

Howard Paper Company as described in Jacket 38 Image 34, also the East 5 feet of vacated Water 
Street lying between the North and South lines of said Lot 3, Block 2, extended Westerly. 

All that part of Lot 4 Block 2, lying between the East line of vacated Water Street and the Channel Bank 
of Fox River. 

The Westerly 120 feet of Lot 5, Block 2; the easterly 5 feet of vacated Water Street lying between the 
North line of the aforesaid Lot 5 and the South line of the aforesaid Lot 4, Block 2 extended westerly.  
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EXHIBIT C 
Certified Survey Map (“CSM”) 

 
[to be inserted] 
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EXHIBIT D 
Preliminary Concept Plan 

 
[to be inserted] 


